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Interest Representative Register ID number: 69871233856-81 
 
18 October 2012 
 
By email to: markt-ucits-consultations@ec.europa.eu 
 
 
Dear Sir/Madam 
 
UCITS: Product Rules, Liquidity Management, Depositary, Money Market Funds, 
Long-term Investments 
 

The Depositary and Trustee Association (“DATA”) represents all depositaries and trustees of 
UK based authorised funds.  At the end of August 2012, the members of DATA were 
responsible for safeguarding £619 billion of fund assets.   
 
We warmly welcome the Commission’s consultation and, in particular, its willingness to 
consider a depositary passport.  Having recently implemented a management company 
passport, this is the next logical step in completing a truly single market regime for UCITS.  
 
As with putting in place the management company passport, there is a need to ensure an 
appropriate degree of harmonisation of the depositary function.  Previous consultation 
organised by the Commission in 2009 showed that a large majority remained cautious about 
the creation of a passport, mainly due to the lack of sufficient harmonisation. 
 
Significant steps have already been taken with the UCITS V proposal which covers key 
aspects such as entities, the depositary function and the liability regime.  Further 
harmonising work will be required but, as with introduction of the management company 
passport, this can be done at the same time as the passport is introduced into the UCITS 
Directive, with an implementing Directive similar to Commission Directive 2010/43/EU but 
covering the depositary function.  
 
In the meantime, DATA would recommend ensuring the use of branch offices of eligible 
depositaries on an EU-wide basis. The latter concerns rules for the appointment of a 
depositary in a host Member State in which the depositary has a physical place of 
establishment.  This is permitted under the current UCITS Directive but has proved difficult, 
in some jurisdictions, to utilise in practice.  In DATA’s opinion, the ability to make use of the 
branch offices of an eligible depositary on an EU-wide basis is an important step forward, 
and a priority matter. 
 
We also believe that there is an urgent need to ensure that UCITS IV is providing the 
benefits it was intended to deliver.  We have become aware of a number of issues are 
causing problems and which, if addressed, should bring forward the intended benefits.  In 
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particular, one small technical change to the investment and borrowing power section of the 
Directive could ensure the success of master-feeder arrangements.  
 
More broadly in the context of the consultation, DATA supports and would encourage the 
Commission to consider the work that has been undertaken by the European Securities and 
Markets Authority (“ESMA”) and its predecessor organisation, the Committee of European 
Securities Regulators (“CESR”), to develop guidelines further strengthening investor 
protection and ensuring greater harmonization in regulatory practices, most recently with 
the July 2012 ESMA Guidelines on ETFs and other UCITS issues, before formally making any 
proposals in the context of UCITS.  In our view, these guidelines and measures should be 
taken into account as well as be given sufficient time to take effect when considering 
amending the existing UCITS framework.  
 
The need for a co-ordinated approach with the work on Shadow Banking must be 
considered in order to ensure that any conclusions in the context of UCITS are applied in a 
consistent manner.  This same fundamental principle also applies in the context of IOSCO 
given the work on Money Market Funds under the mandate given by the G20 and the 
Financial Stability Board. 
 
Finally, we suggest that the Commission might also wish to engage non-EU countries, 
particularly Asia, in its work so these countries understand the changes and the steps being 
taken to maintain and enhance investor protection in order that the UCITS brand remains 
attractive to international investors. 
 
Please find attached our detailed responses to the questions raised. We would welcome the 
opportunity to discuss these points with you. 
 
 
Yours sincerely  

 
 
 
 
 

Darren Banks 
DATA Chairman 
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1. What advantages and drawbacks would a depositary passport create, in your 
view, from the perspective of:  the depositary (turnover, jobs, organisation, 
operational complexities, economies of scale …), the fund (costs, cross border 
activity, enforcement of its rights …), the competent authorities (supervisory 
effectiveness and complexity …), and the investor (level of investor protection)? 

 
Our view on the potential advantages and drawbacks is set out below. We would however, 
make the point that the use of the passport would not be mandatory and so it will be a 
matter for each depositary whether it wishes to utilise the passport. 
 
Depositaries 
 
Advantages:   
 

 The potential for a more competitive marketplace in depositary services. 
 

 The potential of economies of scale and also the development of one or more 
‘centres of excellence’. 

 

 Potential for new markets without the significant outlay with having an established or 
registered office in that member state. 

 

 The potential to enhance conformity of regulations across member states. 
 
Drawbacks:   
 

 Cost and risk as a depositary will need to be considered in the context of local 
regulatory and legal requirements that apply in the relevant UCITS domiciles.  

 

 Possible legal uncertainty relating to cross border activities. 
 

 Possible requirement to deal with multiple regulators. In this respect there is concern 
over coordination of regulatory oversight and investor protection where the fund, 
depositary and manager are in different jurisdictions. 

 

 When considering the passport in more detail and as part of its impact assessment 
the Commission should consider any possible tax implications especially for non-
corporate funds as locating the depositary outside the jurisdiction of the fund could 
potentially change national authorities’ treatment of a fund. 

 
The fundamental principle to the success of the Passport is the achievement of common 
supervisory practices throughout the EU to ensuring a harmonised approach to investor 
protection.  It is also helps to ensure that regulatory arbitrage is eliminated. 
 
In particular, a clear hierarchy of controls and supervision would need to be established so 
that it is clear to regulators, managers, depositaries and investors which regulatory authority 
takes overall control especially in a crisis situation.  
 
Finally, it is important that the cross border coordination of custody, insolvency and 
securities laws is addressed.  This will ensure that investors in different UCITS in the same 
jurisdiction do not run the risk of being subject to different regulatory outcomes and 
treatment dependent on the location of the Depositary. 
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2. If you are a fund manager or a depositary, do you encounter  problems stemming 
from the regulatory requirement that the  depositary  and the fund  need  to  be  
located  in  the  same  Member  State?  If  you  are  a competent  authority,  
would  you  encounter   problems  linked  to  the dispersion of supervisory 
functions and  responsibilities?  If yes, please give   details  and  describe   the   
costs   (financial   and   non-financial) associated  with  these  burdens  as   well   
as  possible  issues  that  a separation of fund and depositary  might create in 
terms of regulatory oversight and supervisory cooperation. 
 
Most depositaries have not encountered problems being in the same jurisdiction as the fund.  
However, DATA would like to reemphasise that the use of branch offices of eligible 
depositaries on an EU-wide basis should be extended. 
 
Where a management company operates schemes in other jurisdictions, the differing 
interpretation of European directives, by the Competent Authorities of individual member 
states, can cause issues.  This has been seen in the application of the UCITS Directive itself. 
Should a depositary passport be introduced, then the continuation of differences in 
interpretation of European directives between member states could result in knowledge gaps 
of the depositary and regulatory rule breaches by the scheme resulting in investor protection 
concerns. 
 

3.  In case a depositary passport were to be introduced, what areas do you think 
might require further harmonisation (e.g.  calculation of  NAV, definition  of  a  
depositary's tasks and permitted  activities,  conduct  of business  rules, 
supervision,  harmonisation  or  approximation  of  capital requirements for 
depositaries…)? 

 

We do not consider that the calculation of the NAV requires harmonisation.  The UCITS, or 
the management company on behalf of the UCITS, is responsible for NAV calculation.  The 
depositary has a duty of oversight. The passporting depositary would need to become 
familiar with the NAV calculation requirements in the UCITS domicile so that it could carry 
out its oversight duty effectively. 
 
We agree that the other issues mentioned should be the subject of further harmonisation, a 
process that has been initiated through the UCITS V review (and also AIFMD).  DATA would 
respectfully suggest that an assessment of implementation of these measures in each 
Member State is conducted by ESMA prior to making any decision on further harmonisation.  
 
The Commission Directive1 implementing the management company passport could be the 
starting point for a similar Directive for a depositary passport.  
 
It covers many subjects that would be equally relevant to depositaries such as the general 
requirements on procedures and organisation, resources (particularly important in ensuring 
appropriate expertise in the law and regulation of the UCITS domicile), control by senior 
management and supervisory function, compliance and audit functions, conduct of business 
rules and conflicts of interest.   
 
The Commission Regulation2 dealing with competent authority cooperation could be the 
starting point for a similar Regulation in relation to the depositary passport.  It will also be 

                                           
1 Commission Recommendation No 584/2010 
2 Commission Directive 2010/43/EC 
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important to ensure that there are robust and common standards of supervision across the 
EU.  Robust oversight by competent authorities is an important component of investor 
protection measures. 

 

4. Should the depositary be subject to a fully-fledged authorisation regime specific 
to depositaries or is reliance on other EU regulatory frameworks (e.g. credit 
institutions or investment firms) sufficient in case a passport for depositary 
functions were to be introduced? 

 

Yes.  In the interests of investor protection, we consider it important that there be an 
authorisation regime specific to depositaries.  In much the same way as the UCITS Directive 
deals with the authorisation of management companies so should the Directive deal with the 
authorisation of depositaries. 
 
Within the UK depositaries are already subject to a fully-fledged authorisation regime 
covered by the FSA Handbook and the Financial Services and Markets Act. 

 

5. Are there specific issues to address for the supervision of a UCITS where the 
depositary is not located in the same jurisdiction? 
 
This question is best answered by the competent authorities. As mentioned above, robust 
supervision by competent authorities, including thorough monitoring reviews is key to 
maintaining worldwide confidence in the UCITS brand.  In particular, it is essential to ensure 
a rigorous supervisory framework with a clear hierarchy of regulatory responsibility overseen 
by ESMA. 
 
Potential issues could include:-   
 

 Who is the lead regulator? The Competent Authority of the UCITS or the Competent 
Authority of the depositary. Will this result in any legal uncertainty or delays in 
responding to change or issues? 

 To what extent can information sharing between Competent Authorities be used to 
address potential duplicate supervision by the Competent Authority of the 
management company and of the depositary? 
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Extraordinary Liquidity Management Tools 
 

1. What type of internal policies does a UCITS use in order to face liquidity 
constraints?  If you are an asset manager, please provide also information 
specific to your business. 
 
We attach an Annex setting out the UK regulatory liquidity management tools available to 
managers of UCITS (and also other types of UK authorised funds). 

 
2. Do you see a need to further develop a common framework, as part of the UCITS 

Directive, for dealing with liquidity bottlenecks in exceptional cases? 
 
We recommended that the rules are as practical as possible (in terms of liquidity 
management tools they make available) to allow for effective liquidity management.  The 
availability of such tools is in the interests of UCITS and their investors and should be 
permitted subject to clear disclosure in the UCITS’s prospectus. 
 
The Commission should build on the recent IOSCO consultation on “Principles of Liquidity 
Risk Management for Collective Investment Schemes” in developing a common framework 
for liquidity management. 
 
We believe that it is in the interests of investors that UCITS be provided with a range of 
normal liquidity management tools for use throughout the UCITS lifecycle.  Many regulatory 
papers focus solely upon liquidity management to meet redemptions but liquidity can also 
present challenges at other times.  For example, substantial inflows may be such that the 
UCITS or one of its share classes has reached a size such that the capacity of the market 
has been reached or that it becomes difficult to manage in an optimal manner, and/or 
where to permit further inflows would be detrimental to the performance of the UCITS or 
the share class.  In such instances it should be possible to restrict or limit the issuing of 
shares until such time as the circumstances giving rise to the issue have ceased. 
 

3. What  would  be  the  criteria  needed  to  define  the  "exceptional  case" 
referred to in Article 84(2)?  Should the decision be based on quantitative and/or 
qualitative criteria?  Should the occurrence of "exceptional cases" be left to the 
manager's self-assessment and/or should this be assessed by the competent 
authorities?  Please give an indicative list of criteria. 
 
We do not believe that it is necessary to define ‘exceptional circumstances’.  It is sufficient 
that the ability to suspend is qualified by the requirement that it can be done only in 
exceptional circumstances where it is justified in the interests of unit-holders.  It is 
important that the flexibility provided by the wording of the UCITS Directive be maintained.  
There is a risk that, if defined, it will not capture a future unforeseeable event that 
necessitates suspension.   
 
What matters is not the defining of exceptional circumstances but rather the controls in 
place to ensure adequate oversight of the use of the ability to suspend. 
 
Article 84(3) provides this oversight as it requires the UCITS to communicate its decision to 
its competent authority without delay. 
 
In the UK, the FSA has put in place two further controls.  The first is that the management 
company must obtain the prior agreement of the Depositary if it wishes to suspend.  The 
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second is that the Management Company must not only immediately inform the FSA of its 
decision to suspend, but it must also provide the reasons for its action.  The provision of the 
reasons for action enables the FSA to review the reasons. 
 
The Commission may wish to consider reflecting these additional controls within its 
suspension requirements and in this respect we encourage the Commission to consider our 
response to question 4 below. 
 

4. Regarding the temporary suspension of redemptions, should time limits be 
introduced that would require the fund to be liquidated once they are breached?  
If yes, what would such limits be?  Please evaluate benefits and costs for all 
stakeholders involved. 
 
We do not believe that time limits should be introduced requiring the fund to be liquidated 
once such time limits had been breached as, in many cases, this would not be in the 
interests of shareholders.    Time limits bring with them risks and might lead to forced sales.  
Market counterparties, knowing of such a limit, might use that information to the detriment 
of the UCITS. 
 
The better approach is to ensure that there are regular checkpoints for communication with 
both the depositary and the relevant competent authority, as well as a mechanism for 
regular communication with investors.  In the UK, for example, the management company 
and the depositary must formally review the decision to suspend every 28 days and inform 
the FSA of the results of this review and any change to the information provided to it.  This 
ensures a continuation of oversight.  The management company is also required to draw 
unit holders’ attention to the exceptional circumstances that gave rise to the suspension in a 
clear way and to publish on its website or by other means sufficient details to keep unit 
holders appropriately informed about the suspension, including, if known, its likely duration. 

5. Regarding deferred redemption, would quantitative thresholds and time limits 
better ensure fairness between different investors?  How would such a 
mechanism work and what would be the appropriate limits?  Please evaluate 
benefits and costs for all the stakeholders involved.  

The UK allows a daily-dealing fund to defer its redemptions to the next valuation point where 
the requested redemptions exceed 10% or some other reasonable proportion of the value of 
the UCITS.  All unit holders must be treated consistently and all deals relating to an earlier 
valuation point must be completed before those relating to a later valuation point are 
considered. 

6. What is the current market practice when using side pockets?  What options 
might be considered for side pockets in the UCITS Directive?  What measures 
should be developed to ensure that all investors' interests are protected?  Please 
evaluate benefits and costs for all the stakeholders involved. 
 
Side Pockets are not permitted for UK-domiciled UCITS funds. 
  
Side pockets might be a useful extraordinary tool in helping meet the needs of investors in 
exceptional circumstances, in that they enable investors to access the liquid portion of their 
investment.   
 

http://fsahandbook.info/FSA/glossary-html/handbook/Glossary/V?definition=G1240
http://fsahandbook.info/FSA/glossary-html/handbook/Glossary/R?definition=G964
http://fsahandbook.info/FSA/glossary-html/handbook/Glossary/V?definition=G1240
http://fsahandbook.info/FSA/glossary-html/handbook/Glossary/V?definition=G1240
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IOSCO’s paper ‘Principles on Suspensions of Redemptions in Collective Investment 
Schemes’3, sets out a number of methods of achieving side-pockets.  These include 
 

(i) Either a new CIS is created in addition to the original CIS: 
 

 In some jurisdictions, the new CIS will hold the liquid assets whereas the existing CIS will 
hold the illiquid assets; 

 In some other jurisdictions, the new CIS will hold the illiquid assets whereas the existing CIS 
will hold the illiquid ones. 
 

(ii) In other jurisdictions, two new funds (one holding the liquid assets and one being the side 
pocket) are created in lieu of the existing fund. 
 
Another possibility, where the fund is an umbrella, is to create a new sub-fund – so, similar 
to the options in (i) but on a sub-fund basis. 
 
All the above routes should be permissible and therefore explored by the Commission in 
more detail and if necessary be subject to more formal and thorough detailed analysis by 
ESMA.  
 
We understand that some jurisdictions might set a specific size in relation to the net asset 
value of assets that may be assigned to the side pocket.  We do not believe that such a 
quantitative limit should be set as such a rigid approach might not be in the interests of 
shareholders.  The UCITS management company, in consultation with its depositary, should 
take such action as it believes to be in the interests of the UCITS and its investors. 
 
As mentioned above, permitting the placing of illiquid assets in a separate UCITS would 
enable investors the ability to redeem units in the UCITS containing the liquid assets.  At the 
moment, if a jurisdiction does not permit side-pockets, the investors would have to wait until 
the UCITS re-opens or is liquidated. 
 

7. Do you see a need for liquidity safeguards in ETF secondary markets?  Should  
the  ETF  provider  be  directly  involved  in  providing  liquidity  to secondary 
market investors?  What would be the consequences for all the stakeholders 
involved?  Do you see any other alternative? 
 
As the Commission is aware, this issue was raised by ESMA in its Consultation Paper, 
‘ESMA’s guidelines on ETFs and other UCITS issues’4. 
 
We agree that investors should be allowed to redeem directly with the UCITS ETF when 
there has been a clear failure by the market maker.  It should also be made clear that ETF 
providers can only charge a fee that truly reflects the cost to them of allowing investors to 
redeem direct. 
 
We believe that UCITS ETF provider should ensure that the market-making process is robust 
and that there are sufficient controls to protect investors.  Providers should act in the 
interests of investors and must take pro-active action, including the direct issue and 

                                           
3 http://www.iosco.org/library/pubdocs/pdf/IOSCOPD370.pdf 

 
4 http://www.esma.europa.eu/system/files/2012-44_0.pdf 

http://www.iosco.org/library/pubdocs/pdf/IOSCOPD370.pdf


9 
 

repurchase of units and shares as envisaged in the proposed guidelines, whenever there is a 
failure in the market maker(s).  
 

8. Do you see a need for common rules (including time limits) for execution of 
redemption orders in normal circumstances, i.e.  in other  than exceptional 
cases?  If so, what would such rules be? 
 
No.  A number of national rules have developed over time.  These work well and are 
understood by regulated firms and investors.  Computer systems and operational processes 
have been built around such rules.  Unless there has been clear market failure, no change 
should be made in this area as it would prove costly. 

 
UCITS IV Improvements 
 

1. Do you think that the identified areas (points 1 to 4) require further 
consideration and that options should be developed for amending the respective 
provisions? 

 
Please provide an answer on each separate topic with the possible costs / 
benefits of changes for each, considering the impact for all stakeholders 
involved. 
 
We agree with the improvements suggested.  However, we believe that there is also a 
pressing need to address the issue that is hampering the launch of master-feeder 
arrangements. 
 
Master-feeder arrangements 
 
Unfortunately the development of master-feeders in Europe has been seriously hampered by 
a provision elsewhere in the UCITS Directive (the “10% rule”) which was not amended when 
the master-feeder provisions were added to the Directive.  There was no intention to restrict 
the development of feeders in this way.  If this issue is not addressed, the Commission’s goal 
in proposing master-feeder arrangements will not be met as the benefits outlined above will 
not be realised. 
 
In accordance with Article 50 (1)(e)(iv) of the UCITS Directive, UCITS (“investing UCITS”) 
are able to invest in another UCITS or other collective investment undertaking (“target 
UCITS/CIU”) only if, inter alia, the target UCITS/CIU has terms that prohibit more than 10% 
of its value consisting of units of other CIS (“the 10% rule”).  The reason for this provision 
was to limit circularity of investment. 

 
It was intended that UCITS be able to invest in feeder funds, as evidenced by the master-
feeder provisions (see below).   But the 10% rule currently prevents UCITS, such as Fund of 
Funds; from investing in feeder funds as those necessarily invest more than 10% in another 
scheme (a feeder must invest at least 85% in the master). 
 
There was no intention to limit investment by UCITS in feeders in this way.  Indeed, it was 
intended that UCITS be able to invest in feeder funds, as can be seen in the master-feeder 
provisions.  In order to make itself available as a master, a UCITS must not hold the 
units of a feeder UCITS (Article 58.3(c) of the UCITS Directive)(our emphasis).  Such a 
requirement would not be necessary if a UCITS was not permitted to hold units in a feeder 
UCITS.  
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If Article 50 (1)(e)(iv)  is not amended, it is highly likely that feeders will not take off.  The 
key negative impacts on investors would be the loss of the potential for a reduction of 
charges or better performance for the investor as a result of scale savings achieved through 
master-feeder arrangements. 
 
Merger provisions 
 
We also believe that a clarification is required in respect of the merger provisions as 
interpretation of Article 46 in some jurisdictions is hampering the merging of funds.  
 
Article 46 requires that, except in the case of self-managed UCITS, management companies 
pay any legal, advisory or administrative costs associated with the preparation and 
completion of mergers.  Management companies are content to do this.  However, in at least 
one jurisdiction, the local competent authority has gone further than this and, in 
implementing UCITS IV, has added ‚ and ‘any other costs‘.  It is therefore insisting that 
management companies also pay for any rebalancing of portfolios that might take place prior 
to the merger.  Having to pay this additional cost can make the possibility of merging funds 
prohibitive.  This leaves the only alternative being the liquidation of the fund.  We do not 
believe that Art 46 was intended to cover rebalancing costs and would welcome clarification.  
Limiting courses of action available to management companies acting on behalf of UCITS is 
not in investors’ interests. 
 
It is also worth bearing in mind that rebalancing costs, in the case of self-managed UCITS 
are borne by the UCITS so a similar interpretation for those which designate a management 
company will ensure a common interpretation across all UCITS. 
 
Investment in unapproved securities 
 
We ask the Commission to provide clarification on one aspect of the UCITS that is currently 
interpreted differently in different Member States: what is permissible in the 10% 
unapproved securities limit? 
 
We understand that a number of jurisdictions, including Luxembourg, Ireland and France, 
allow non-UCITS, open-ended funds within the 10% unapproved securities limit.  In the UK, 
this is not allowed because the UK’s reading of the UCITS Directive is that such investment 
is not permitted as it would undermine the purpose of the provisions of Articles 50 (1)(e) 
and 55. 
 
It is not in the interests of investors to have divergent interpretations of the UCITS 
investment powers.  We therefore ask the Commission to clarify whether or not a UCITS 
may include non-UCITS, open-ended funds within the 10% unapproved securities limit.   
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Alignment with the AIFM Directive 
 

2.  Regarding point 5, do you consider that further alignment is needed in order to 
improve consistency of rules in the European asset management sector? If yes, 
which areas in the UCITS framework should be further harmonised so as to 
improve consistency between the AIFM Directive and the UCITS Directive? 
Please give details and the possible attached benefits and costs. 
 
The desire for consistency and alignment between the UCITS framework and AIFMD is not 
practical or desirable given the different investor base of the two regimes.  
 
In DATA’s opinion, the harmonization between the AIFMD and UCITS that will be achieved 
in the areas of depositaries, remuneration and sanctions through the introduction of UCITS 
V is sufficient. 
 
While the AIFMD contains more detailed provisions on delegation, risk and liquidity 
management rules, valuation, reporting and calculation of leverage, it is the view of DATA 
that these more detailed provisions require thorough analysis and understanding of the 
particular provisions in the AIFMD and the appropriateness of applying these rules to UCITS. 
 
In order to progress this further DATA would encourage the Commission to set out which 
provisions of the AIFMD it considers should be applied to the UCITS framework so that we 
may assess those particular provisions and the practicality and suitability of imposing similar 
requirements on UCITS.  
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Annex 
 

Current UK regulatory liquidity management tools 
 
The following is an extract from IMA/ DATA’s Authorised Funds: Liquidity Management – A 
Guide (January 2010).  
 
Definitions 
 
NURS (Non-UCITS Retail Scheme) A collective investment scheme that does not comply 
with the requirements of the UCITS Directive, but which is subject to the same level of 
investor protection and can be marketed within the UK to retail investors 
 
QIS (Qualified Investor Scheme) A collective investment scheme authorised in the UK which 
can only be marketed to experienced investors who meet certain qualifying conditions. 
 
COLL (FSA’s Collective Investment Schemes Sourcebook) FSA’s rules and guidance that 
govern the operation of all authorised funds (UCITS, NURS and QIS) in the UK. 
 
What regulatory tools are available to manage redemptions?  
 
There are a small number of regulatory tools available to assist with liquidity management. 
These tools are set out below, but not in order of usage. The tool or tools used by a 
Manager in any particular situation will depend upon the specific circumstances in question.  
In taking action, Managers should balance the interests of all unitholders – incoming, 
outgoing and continuing. 
 
Limited redemption  
 
Under COLL 6.2.19, the instrument and prospectus of a NURS that invests substantially in 
immovables, or whose investment objective is to provide a specified level of return, may 
provide for limited redemption arrangements appropriate to its aims and objectives.  Such 
schemes must provide for redemptions at least once every six months. 
 
Where it is intended that the NURS be an ISA eligible investment, it should be remembered 
that limited redemption schemes are not eligible for an ISA. 
 
QIS also have the ability to limit redemptions. The QIS’s instrument and prospectus must set 
out the provisions governing limited redemptions (COLL 8.2.6 and 8.3.4).  Guidance 
regarding limited redemption periods is contained in COLL 8.5.12.  There is no prescribed 
limit, but PERG 9, which gives guidance on the meaning of “open-ended”, is also relevant. 
 
Deferred redemption  
 
Under COLL 6.2.21, where allowed by the instrument and prospectus of a UCITS or NURS 
that has at least one valuation point on each business day, redemptions may be deferred to 
the next valuation point where the requested redemptions exceed 10%, or some other 
reasonable proportion disclosed in the prospectus.  If a deferral takes place, all investors 
who have sought to redeem at any valuation point at which redemptions are deferred must 
be treated consistently and all deals relating to an earlier valuation point must be completed 
before those relating to a later valuation point are considered. 
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A QIS also has the ability to defer redemptions in accordance with its instrument and 
prospectus. 
 
In specie redemption  
 
Under COLL 6.2.15, where provided for in the instrument, redemptions may be settled in 
specie.  The use of this provision means that it is the redeeming unitholder, rather than the 
fund, that bears the costs of selling the assets.  In specie redemptions take the dilution risk 
out of the fund and away from other investors. Moreover, in ordinary market conditions the 
investor or its investment manager may be able to dispose of the financial assets received 
within T+4.  
 
It is noted, though, that in specie redemptions may not always be a practicable tool to use.  
For example, the CIS’s assets must be capable of being allocated pro rata the investor’s 
holding.   
 
The COLL in specie provisions are different from those that pertained under the previous CIS 
SB.  In CIS SB (4.5.4 and 15.5.4) there were provisions allowing a unitholder to require that, 
instead of receiving assets, he receive the net proceeds of the sale of the property.   For 
UCITS and NURS, COLL (6.2.15) simply provides that a Depositary may pay out assets 
rather than cash as payment for the cancellation of units subject to two conditions, namely: 
that the Depositary has taken reasonable care to ensure that the property concerned would 
not be likely to result in any material prejudice to the interests of unitholders; and that the 
instrument constituting the scheme provides for in specie redemptions.  For QIS, there is no 
equivalent rule, but details as to the circumstances in which a Manager may arrange for an 
in specie redemption should be set out in the prospectus (COLL 8.3.4).   
 
Box Management  
 
In managing a CIS’s box in accordance with COLL 6.2, if the Manager has knowledge of 
forthcoming unit transactions it may be able to match buyers’ and sellers’ deals so as to 
minimise the net redemption position. 
 
Borrowing 
 
Under COLL 5.5.4 and 5, UCITS have the power to borrow.  Subject to any restrictions in 
the UCITS scheme documents, the rules permit a UCITS to borrow, on a temporary basis, 
up to 10% of the value of scheme property.  Under COLL 5.6.22, the same applies to NURS 
except for the temporary basis restriction.  In the case of QIS, the power to borrow depends 
upon the QIS scheme documents and COLL 8.4.10 (which sets a maximum of 100%).  
 
Borrowing may be a useful liquidity management tool depending upon the particular 
circumstances the Manager is facing and subject to taking into account the impact on 
investors in the CIS (ie cost, duration, increased leverage etc).  For example, if the Manager 
wishes to sell a particular holding but believes that it is in the interests of unitholders to sell 
the holding over a number of days rather than to sell it immediately in its entirety (as that 
would adversely impact the price), it may be appropriate to make use of the ability to 
borrow on a short term basis.   
 
In the context of liquidity management, borrowing should be used only as a temporary 
measure and where the potential benefits of borrowing outweigh the results of borrowing 
(cost and gearing).  


